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said upon the point in the opinion is contained in the sixth paragraph 
from the end, but that little certainly embraces the elements of a doctrine 
affirmed in Massachusetts as early as 1807 in Commonwealth v. Westoor- 
ough, 3 Mass. 406, followed in 1810 by Commonweatlh v. Cambridge, 7 Mass. 
158, and, after sundry intervening decisions, in 1889 by Commonwealth v. 
Boston d A. R. Co., 150 Mass. 174. To the same effect see Lyle v. Leasia, 
64 Mich. 16; Millcreek Tp. v. Read, 29 Pa. 195; Hark v. Gladwell, 49 Wis. 
172; State v. Reesa, 59 Wis. 106; Brook v. Horton, 68 Cal. 554. Section 959 
of the Code of Virginia provides that "when any road is altered, it shall 
be discontinued to the extent of such alteration and no further." Another 
portion of the section would seem to make the discontinuance depend upon 
affirmative action of the court to that effect: "Upon the coming in of the 
(viewers') report and other evidence, the court may discontinue such 
road." The cases cited indicate a discontinuance ipso facto. See also- 
Yates v. West Grafton, 33 W. Va. 507. 



LUSK AND OtHEHS V. PeLTER & Co. AND OTHERS.* 

Supreme Court of Appeals: At Staunton. 
September 17, 1903. 

1. Equity Jurisdiction — Consent — Partition — Ejectment. Where a bill 

has been filed for the partition of land in the adverse possession of 
third persons, and subsequently an action of ejectment has been insti- 
tuted against said third persons to recover the land, it is competent 
for the parties, being all before the court in the chancery suit, to agree 
that all questions of law and fact affecting the title to the land in con- 
troversy shall be adjudicated in the chancery suit.. 

2. Adverse Possession. — Evidence — Reputed claim of ownership. Where 

one claims title by. open, notorious and adverse possession for a period 
sufficient to give good title, it is competent for him to prove not only 
that he had possession, but that the possession was under a claim of 
right, and that his claim and the character of his possession were such 
that he was generally reputed in the neighborhood to be the owner. 

3. Equity Practice — Commissioner's report — Findings of fact — Conflicting 

evidence. The findings of a commissioner in chancery on a question oi 
fact will not, as a rule, be disturbed where the evidence is conflicting, 
and it appears that the evidence was taken by the commissioner or in 
his presence, and he has thus had the advantage of noting the 
demeanor of the witnesses, and their intelligence and manner of testi- 
fying. In the case in judgment the findings of the commisisoners 
establishing title in appellees by adverse possession are fully sustained 
by the evidence. 

Appeal from two decrees of the Circuit Court of Augusta county, 

* Reported by M. P. Burks, Slate Reporter. 



1903.] LUSK V. PELTER & CO. 637 

pronounced January 11, 1901, and December 27, 1901, respectively 
in a suit in chancery wherein the appellants were the complainants 
and the appellees were the defendants. Affirmed. 

The opinion states the case. 

John E. Roller and C. 8. W. Barnes, for the appellants. 

Elder & Elder, for the appellees. 

Whittle, J., delivered the opinion of the court. 

At the May term, 1894, of the Circuit Court of Augusta county, 
appellants filed a bill in equity against appellees, in which they 
allege that their ancestor, William Lusk, late of Kockbridge county, 
died seised and possessed of the property in controversy, consisting 
of 10 acres of land situated in the county of Augusta, on the head- 
waters of South river, near Vesuvius, known as the "Black Rock 
Iron Ore Mine," also called "William Moore's Old Ore Bank." 

It is further alleged that the defendants, John Echols, H. M. Bell, 
and E. H. Catlett, had taken possession of the land under claim of 
title, and had leased it to Pelter & Co., who were then in possession, 
and had removed and were removing large quantities of valuable ore 
from the mine. 

The relief sought is that the court will clear the title to the prop- 
erty, and partition it among the plaintiffs as their rights appear. 

The defendants rely upon adverse possession under color of title 
for the statutory period, and the further defense that the plaintiffs 
are estopped by their conduct and that of their ancestor, William 
Lusk, from asserting title to the land. In their answer they set 
forth circumstantially their claim of title and the grounds of their 
defense. 

In November, 1897, pending these proceedings, appellants insti- 
tuted an action of ejectment in the same court against appellees for 
the recovery of the land. But subsequently, on November 27, 1897, 
by consent of all parties, a, decree was entered in the chancery cause, 
which provided that all questions of law and fact affecting the title 
of the land in the bill and proceedings mentioned might and should 
be adjudicated in that suit. Hannon v. Hounihan, 85 Va. 429, 12 
S. E. 157. 

By a former decree the cause was referred to one of the commis- 
sioners in chancery of the court to inquire into and make report 



638 9 VIRGINIA I-AW REGISTER. [Nov., 

touching the matters in controversy. That report, upon exceptions, 
was recommitted to the same commissioner for review in the light 
of the exceptions. The result of the recommittal was the commis- 
sioner's second report, filed October 16, 1900. By his last report the 
commissioner ascertains that the paper title of the plaintiffs is com- 
plete, and that they are not estopped to assert that title against the 
defendants either by their own conduct or that of their ancestor, 
William Lusk. 

With respect to the remaining question — the adverse possession of 
the property by the defendants and their predecessors in title — the 
commissioner finds and reports: "That the holding of this prop- 
erty by Mathew Bryan (under whom the defendants claim) was 
actual, open, notorious, and adverse, and of a character sufficient to 
perfect title; that it continued in Bryan long enough to and did 
ripen his title into a good title against the world." 

The commissioner also finds "that the holding of Jamison 
MeGuffm, and those who held under him, was under color of title, 
and also of a character sufficient to perfect the title in the defend- 
ants, even if they took none through the holding of Bryan." 

At the January term, 1901, the case was heard on the second 
report of the commissioner, with the evidence returned therewith 
and the exceptions taken thereto, whereupon the court confirmed 
that report with certain modifications, and, being of opinion that 
those of the defendants who claim title to the land in dispute as 
representatives of the late firm of Echols, Bell & Catlett are the 
true owners thereof, dismissed the plaintiffs' bill with costs. 

The plaintiffs afterwards sought to have that decree reviewed for 
alleged errors of law apparent upon its face and upon newly dis- 
covered evidence. At the hearing the bill of review was dismissed, 
and the case is now here upon appeal from those decrees. 

The case was before the commissioner for several years, and a 
careful consideration of the record attests the intelligent diligence 
with which he addressed himself to his task. 

As the main transactions under investigation cover a period 
dating from the year 1833 down to and including the year 1854, 
they are naturally in some degree obscured by lapse of time, death 
of parties, and loss of evidence. Nevertheless, a painstaking ex- 
amination of all the evidence ha6 satisfied this court that the find- 
ings of the commissioner that Mathew Bryan acquired title to the 
property by actual, adverse possession for 20 years — the length of 
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time necessary to give title under the statute prior to July 1, 1850 — 
is fully sustained. Hollingsworth v. Sherman, 81 Va. 668. 

The fact that Bryan was for many years in absolute and undis- 
puted possession of the property, actively and continuously engaged 
in mining ore therefrom, and that the general understanding in the 
neighborhood was that he was the owner of the property, is proved 
by the testimony of many witnesses. Only one witness, however — 
John W. Cash — undertakes to speak with certainty as to the time 
at which that possession first commenced. He fixes the year with 
precision, and the accuracy of his memory is so corroborated by cir- 
cumstances as to justify the conclusion that the year 1833 was the 
date at which Mathew Bryan first took possession of the mine. 

Cash was IS years old at the period of which he speaks. He testi- 
fies that he was born near Vesuvius, and has known the Black Rock 
mine since 1833; that Mathew Bryan took possession during that 
year ; that he was generally reputed to be the owner of the property, 
and remained in the open and notorious possession of it and operated 
the mine until his death, in 1854 ; that the property was afterwards 
sold at public auction at Midway as part of the real estate of 
Mathew Bryan, after having been generally advertised. 

Upon cross-examination he emphasizes his evidence in chief by 
explaining that his father worked at Vesuvius furnace, two miles 
distant from the mine, and that as a boy he frequently rode on the 
carts which hauled ore from the mine to the furnace. 

In connection with this direct and positive testimony of the 
witness Cash, it appears from an ended chancery case of Mathew 
Bryan against Edward Bryan's widow and heirs, brought in the 
Circuit Court of Rockbridge county in the year 1847 ior the pur- 
pose of ratifying an agreement entered into between Mathew Bryan 
and Edward Bryan's heirs, made in 1841, and a supplemental agree- 
ment made between those parties in 1847, that the parties were to 
divide the real estate held in partnership by Mathew and Edward 
Bryan. And the bill shows that long prior to the death of Edward 
Bryan, in 1838, he and Mathew Bryan had profitably conducted the 
business of mining and smelting iron ore, and in the course of their 
business had acquired large properties, among which was "Moore's 
Old Ore Bank" (the property in dispute). The agreements were 
approved, and the court entered a decree appointing a commissioner 
to execute the necessary deeds to carry them into effect, and in pur- 
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suance thereof the property was conveyed by the commissioner to 
Mathew Bryan in the year 1850. 

Other witnesses testify that Bryan was in possession of the mine 
long anterior to that date, and was generally reputed -to be the 
owner. 

In Maxwell Land-Grant Co. v. Dawson, 151 TJ. S. 588, 14 Sup. 
Ct. 458, 463, 38 L. Ed. 279, the court, at page 603, says : "There 
was no error in admitting testimony to the effect that the land 
claimed by Dawson was generally reputed to belong to him. Claim- 
ing, as he did, by open, notorious, and adverse possession of those 
lands for a period sufficient .... to give him a good title, it 
was competent to prove that it was generally understood in the 
neighborhood, not only that he pastured his cattle upon those lands, 
but that he did so under a claim of ownership, and that his claim 
and the character of his possession were such that he was generally 
reputed to be the owner." 

After the death of Mathew Bryan a bill in equity was filed in the 
Circuit Court of Eockbridge county by Margaret J. Bryan against 
his administrator and others for the settlement of his estate. A. M. 
Lusk, a son of William Lusk, and others, were appointed appraisers 
to value the real estate, and returned a report November 15, 1854, 
which embraced the land in controversy. 

The property was subsequently sold under a decree in that case, 
and purchased by Mathew Drawbond, who assigned his purchase to 
J. D. McGuffin, to whom the land was conveyed April 6, 1860, by S. 
McD. Moore, the commissioner who made the sale. After sundry 
sales and convevances the title to the property passed to and lodged 
in appellees. 

The circumstances attending the sale by S. McD. Moore, which 
will be presently adverted to, show conclusively that at the date of 
the sale William Lusk had parted with his interest in the property, 
and asserted no title thereto. To repel the contention that Bryan's 
possession of the property commenced in 1833, appellants call atten- 
tion to the fact that the witness Cash states that Bryan took posses- 
sion when he bought the Vesuvius furnace, and that his deed to that 
property bears date January 27, 1840 ; also that Lusk was charged 
with land on the land books for the years 1838, 1839, and 1840 ; and 
on the further fact that Lusk's deed, although dated and acknowl- 
edged in 1833, was not admitted to record until 1837. 

They likewise produce a written agreement between David S. 
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Moore and Edward S. Bryan and Mathew Bryan, dated July 28, 
1836, by which Moore, in consideration of seven tons of castings, 
agreed to convey the land to the Bryans. This agreement, which 
was discovered after the entry of the decree of January 11, 1901, in 
favor of appellees, is made the basis of appellants' bill for review. 

In light of the reports of the commissioner as to the carelessness 
which obtained at that time in that neighborhood with respect to 
executing and recording deeds, it would seem that undue weight 
is given by appellants to the date of the deed to the Vesuvius 
furnace and the contract of D. S. Moore with the Bryans as tending 
to fix the time at which Mathew Bryan first took possession of the 
property ; non constat) but that both said deed and contract were 
based upon prior parol agreements for sale, accompanied by posses- 
sion — a theory which must be accepted, unless the uncontradicted 
testimony of Cash and other witnesses is to be disregarded. 

In that connection the commissioner says: "The records show 
that parties in buying and selling land at that time in this neighbor- 
hood were extremely careless about the execution and recordation of 
deeds; nor is any particular weight attached to the fact that this 
land was assessed for the years 1838, 1839, and 1840 in the name of 
Lusk. Bryan had no deed to this property, and in making up the 
landbook the record title was naturally the guide of the compilers. 
These facts are not sufficient to overcome the direct evidence of Cash 
and the other witnesses that Bryan was working this property before 
1840, which evidence is nowhere contradicted, and nowhere 
questioned, except by the circumstances just narrated." 

The agreement between Moore and the Bryans in 1836, by which 
the former agrees to sell the property to the latter, is another cir- 
cumstance tending to show that Lusk had parted with his interest 
therein prior to that time, and, as shall be seen presently, the in- 
ference is greatly strengthened by the conduct of William Lusk. 

The testimony of H. I. Ford proves admissions by Lusk, which 
shed a flood of light on the conduct of himself and his sons, and 
makes plain a course of conduct on their part which would be other- 
wise inexplicable. It shows that in 1855, at the date of the com- 
missioner's sale to Mathew Drawbond, Lusk asserted no claim what- 
ever to the property. The witness says that he was a master miner 
for Bryan for the four years next preceding his death. That a short 
time before Bryan died they had a settlement, which showed a 
balance due witness of $175, for which sum a duebill was given; 
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that after Bryan's death his administrator gave notice to creditors 
to bring forward their claims, and file them with William Lusk, who 
was a magistrate, at Midway. When the property was sold at Mid- 
way, John La Rue acted as auctioneer and William Lusk as clerk 
of the sale. Witness sought out Lusk, and asked, in the event of his 
buying the property, if he would get a good title and his debt be 
allowed as a payment on the purchase price; to both of which in- 
quiries Lusk replied in the affirmative. Upon that assurance wit- 
ness bid $200 for the property, but Mathew Drawbond bid $300, 
and it was cried out to him. Witness further states that Lusk not 
only did not claim the property, or make objection to the sale on the 
occasion referred to, but encouraged the bidding. 

J. A. M. Lusk, a son of William, denies that his father was pres- 
ent at the sale; but the commissioner, who heard both witnesses 
testify, accepted the evidence of the disinterested witness, Ford, 
rather than that of the son and plaintiff, J. A. M. Lusk, and gives 
it as his opinion that the latter had doubtless confounded the sale 
in question with the sale of the Cotopaxi property, which occurred 
the following June. 

The commissioner says, in respect to the countervailing evidence 
relied on by appellants: 

"The only evidence tending to show that Bryan did not own this 
property is that of J. A. M. Lusk, a son of William Lusk, who states 
that his father told him in 1847 that he was the owner of this prop- 
erty; while James A. Harvey and J. S. Anderson testify that they 
saw a lease for this property from Lusk to Bryan among the papers 
in that chancery suit in the Circuit Court of Rockbridge county, in 
which Mathew Bryan's estate was administered. No other witness 
has been introduced to show, nor any testimony produced tending 
to show, that Lusk claimed to be the owner of this property; nor 
has any evidence been introduced to show that he was during the 
said time generally reputed to be its owner. 

"In the cause in which this property was sold as the property of 
Mathew Bryan was filed (so Harvey and Anderson state) the lease 
therefor from Lusk to Bryan, showing clearly that this property 
belonged to Lusk, and not to Bryan. No note was taken of such 
paper as this in any of the decrees entered in that cause, and said 
property was sold as the property of Bryan after due advertising 
without objection on the part of any one. 

"Harvey and Anderson are men of intelligence, who knew the 
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value of such a paper as they claimed to have discovered; indeed, 
they were hunting these records to see if they could ferret out a title 
in the Lusk heirs to any of the property which Lusk had formerly 
owned, it being agreed that they were to have a certain percentage 
of what they recovered ; yet they took no note of said lease, no copy 
thereof, and are the only people who claim ever to have seen it." 

Where evidence consists of the depositions of witnesses, and they 
are taken by the commissioner, or in his presence, he has the advan- 
tage of noting the demeanor of the witnesses, their intelligence and 
manner of testifying, which is of importance in judging of their 
credibility and weighing their evidence : and the findings of a com- 
missioner on a question of fact will not, as a rule, be disturbed when 
the evidence is conflicting. Shipman v. Fletcher, 91 Va. 479, 22 S. 
E. 458 ; Taylor v. McDonald, 100 Va. 487, 41 S. E. 946. 

As sustaining the theory of appellees, the commissioner also re- 
ports: "William Lusk was a man of affairs, who lived near this 
property. He was a reader of the newspapers, and knew that it was 
advertised for sale. A. M. Lusk, a son, one of Bryan's appraisers, 
had listed this property as a part of Bryan's estate. J. A. M. Lusk, 
who was then sheriff of Rockbridge county, another son, was pres- 
ent at the sale. Lust knew that the property was to be sold as the 
property of Bryan. He must have known it was sold on the day 
advertised. He must have known of Drawbond's purchase, and of 
his transfer to McGuffin, because he was a near neighbor, and be- 
cause this property was at that time a property of note. He lived 
for some years after this sale, and, so far as the evidence shows, was 
never heard to question its validity." 

It furthermore appears that the property passed off the landbooks 
in the name of William Lusk in 1840, and that he and those claim- 
ing under him were never again charged with it for taxation. After 
the sale of 1855, they permitted the property to pass from purchaser 
to purchaser, without objection, for the recorded title of appellees 
subsequent to that sale is unbroken ; and for all these years made no 
demand and asserted no title to the property, until the institution of 
this suit in 1894. 

It is inconceivable that intelligent people, laboring under no dis- 
ability, and possessed of full knowledge of their rights, would have 
delayed the assertion of those rights for more than a half century if 
they had been well founded. 

This court having reached the conclusion that the adverse posses- 
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sion of Mathew Bryan prior to 1854 clothed him, and those claim- 
ing under him, with an indefeasible title to the property in question, 
it is unnecessary to notice the other matters of defense relied on 
and discussed. 
The decrees complained of are without error, and are affirmed. 

Affirmed. 

Editorial Note. — Questions arising under the law of adverse possession 
are among those most frequently presented for adjudication. State and fed- 
eral reports teem with eases upon the subject. Scarcely a number of the 
"Advance Sheets" appears, certainly from the southern and western courts, 
without one or more rulings in point. It has been discussed in recent years 
in Virginia alone to a degree which would suggest that, with the application 
of the doctrine of stare decisis to rules of property, the end must be in sight 
at least. But new phases constantly arise, or attacks are made upon former 
adjudications. The single question of importance pased upon in the prin- 
cipal case is the competency of evidence of general neighborhood repute of 
title. Upon this, the court follows the Federal Supreme Court in the case 
cited, although in Fry v. Slnwirs, 92 Va. 1 3, it had gone even farther and pro- 
nounced competent the declarations of deceased persons upon questions of 
ancient boundaries and corners, provided such persons had peculiar means 
of knowing the facts — such as surveyors or chain carries on the original 
survey, the owner of the tract or of an adjoining tract calling for the same 
boundaries, processioners and others having accurate information. In Reid 
v. Qarnett, 101 Va. — , 8 Va. Law Register, 723 and note, evidence of verbal 
denials of a right to an exclusive and adversary use of an easement for 
twenty years, and of verbal protests and remonstrances against its use was 
pronounced admissible. The weight of authority seems to be with the rul- 
ing in the principal case. To the same effect are Woods v. Coal &c. Co., 84 
Ala. 460, 5 Am. St. Rep. 303; Sparrow v. Hovey, 44 Mich. 63; McAuliffv. 
Parker, 10 Wash. 141; Mclnerney v. Beck, Id. 515. Contra, Walker v. 
Hughes, 90 Ga. 52; Casey v. Inloes, 1 Gill (Md.) 430, 39 Am. Dec. 658, and, 
apparently overruling the former case, supra, Ooodson v. Brothers, 111 Ala. 689. 



Leonard & Others v. St. John.* 

Supreme Court of Appeals: At Staunton. 

September 10, 1903. 

1. Evidence — Depositions — Retaking, vlhen allowed — Code, sec. SS6If. Since 
the enactment of sec. 3364 of the Code the deposition of a witness may 
be retaken without the consent of the court first obtained, and may be 
read on the trial if the court, in the exercise of a sound discretion, 

* Reported by M. P. Burks, State Reporter. 



